
STATE OF NBI,J YORK
STATE TAX COM}TISSION

In the Matter of the pet i t ion

o f

Branch & Merr i t t ,  fnc.

c/o Emrnett  Merr i t t ,  0f f icer

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d s  B l 7 2 - 5 / 7 5 ,  Z / 7 3 - 2 / 7 5 .

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Det.erminat ion by mai l  upon

Branch & Mer r i t t ,  Inc . ,  c /o  Emmet t  Mer r i t t ,  0 f f i cer ,  the  pe t i t ioner  in  the
within proceeding, by enclosing a Lrue copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Branch & Merr i t t ,  Inc.
c/o Emnett lterritt, officer
32L7 Fish Ave.
Bronx, NY J-0466

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the

United States Postal Service within the State

That deponent further says that the said
and that the address set forth on said wrapper
pet i t ioner .

Sworn to before me this

23rd  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEI' YORK
STATB TAX COMMISSION

In the Matter of the pet i t ion

o f

Branch & Mer r i t t ,  fnc .

clo Emmett Merr i t t ,  Off icer

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28

for the Periods

& 29 of the Tax Law

AFFIDAVIT OF MAII,ING

8/72-5175 ,  2 /73-217s .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Determinat ion by mai l  upon
lawrence R. Bai ley the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

I1'rapper addressed as fol lows:

Mr .  Lawrence R.  Ba i ley
360 W.  125 th  s t .
New York,  Ny IOOZT

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

23rd  day  o f  May,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

tlay 23, 1980

Branch & Mer r i t t ,  Inc .
clo Emrnett  Merr i t t ,  Off icer
3217 F ish  Ave.
Bronx, NY 70466

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Cornmission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tut .ed
under Art ic le 78 of the Civi t  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Lawrence R. Bailey
360  W.  125 rh  S r .
New York, NY 10027
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

EMMETT MERRfTT, 0fficer of
BRANCH & MERRITT, INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Periods Ended August 31, 1972 through
l lay 2, 1975, and February 28, lg j3
th rough February  28 ,  1975.

DETERMINATION

Appl icant,  Emmett Merr i t t ,  32L7 Fish Avenue, Bronx, New York 10466, f i led

an appl icat ion for revision of a determinat ion or for refund of sales and use

taxes under Art ic les 28 and 29 of the Tax law for the periods ended August 31,

1972 through l ! 'ay 2, 1975, and February 28, 1973 through February 28, 7g7s

(FiIe No. r29L6).

A formal hearing was commenced before Frank A. Romano, Hearing 0ff icer,

at Lhe off ices of the State Tax Commission, Two l . lor ld Trade Center,  New York,

New York, on August 23, 1977 at gi15 A.M. and was cont inued to conclusion at

the same locat ion on October 26, 7977. Appl icant appeared by Lawrence R.

Ba i rey ,  s r . ,  Esq.  The Aud i t  D iv is ion  appeared by  Peter  c ro t ty ,  Esq.  (James J .

M o r r i s ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Idhether appl icant,  Emmett Merr i t t ,  as an off icer of Branch & Merr i t t ,

Inc . ,  i s  a  person requ i red  to  co l lec t  sa les  and use Laxes  w i th in  the  mean ing

and in ten t  o f  sec t ion  1131(1)  o f  the  Tax  Law and,  i f  so  requ i red ,  whether  sa id

appl icant is personal ly l iable, within the meaning and intent of  sect ion

1133(a)  o f  the  Tax  Law,  fo r  fa i l ing  to  co l lec t  sa les  and use taxes  assessed to

and unpaid by said corporat ion for the periods in quest ion.
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F]NDINGS OF FACT

1.  Branch & Mer r i t t ,  Inc .  f i l ed  New York  S ta te  and loca l  sa les  and use

tax returns for the periods ended August 31, 1972 through November 30, 1973,

but did not remit  the taxes due and owing for such periods.

2. 0n December 1, 1975, a Not ice of Determinat ion and Demand for Payment

o f  Sa les  and Use Taxes  Due (No.  90 ,776,464)  was issued to  Branch & Mer r i t t ,

I n c .  i n  t h e  a m o u n t  o f  $ 2 7 , 8 5 3 . 6 0  i n  s a l e s  L a x e s ,  p l u s  $ 1 0 1 3 5 2 . 2 4  i n  p e n a l t i e s

and interest,  making a total  of  $381205.84 due and owing for the periods ended

August 31, 1972 through May 2, 1975.

3. On December 1, 7975, a Not ice of Determinat ion and Demand for Payrnent

o f  Sa les  and Use Taxes  Due (No.  901776,464-8)  was issued to  app l i can t ,  Emmet t

Mer r i t t ,  in  the  amount  o f  $311960.47  fo r  sa les  taxes ,  p lus  in te res t  and pena l ty

o f  $11,009.34 ,  mak ing  a  to ta l  o t  942,969.8r  due and owing  fo r  the  per iods

ended August 31, 1972 Lhrough May 2, 1975, both inclusive, on the grounds that

sa id  app l i can t r  as  an  o f f i cer  o f  Branch & Mer r i t t ,  Inc . ,  was  a  person requ i red

to  co l lec t  sa les  and use taxes  pursuant  to  sec t ion  1131(1)  o f  the  Tax  Law and

was persona l ly  l iab le  fo r  such unpa id  taxes  assessed aga ins t  sa id  corpora t ion

pursuant  to  sec t ion  1133(a)  o f  the  Tax  Law.

4. 0n December 1, 7975, an addit ional Not ice of Determinat ion and Demand

for  Payment  o f  Sa les  and Use Taxes  Due (No.  9017761465)  was issued to  app l i can t ,

Emmet t  Mer r i t t ,  in  the  amount  o f  $21r2A3.87 fo r  sa les  taxes ,  p lus  in te res t  and

p e n a r t y  o f  $ 7 , 6 7 r . 9 a ,  m a k i n g  a  t o t a l  o f  $ 2 8 , 8 7 s . 7 7  d u e  a n d  o w i n g  f o r  t h e

periods ended February 28, 7973 through Iebruary 28, 7975, both inclusive, on

the  grounds tha t  sa id  app l i can t ,  as  an  o f f i cer  o f  Branch & Mer r i t t ,  Inc . ,  was

a person requ i red  to  co l lec t  sa les  and use taxes  pursuant  to  sec t ion  1131(1)

of the Tax law and was personal ly l iable for such unpaid taxes assessed against

sa id  corpora t ion  pursuant  to  sec t ion  1133(a)  o f  the  Tax  Law.
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5. By let ter received by the Department of Taxat ion and Finance on

February  10 ,  !976,  app l i can t ,  Emmet t  Mer r i t t ,  p ro tes ted  the  assessments  and

requested a hearing. The aforesaid let ter shaI l  be deerned herein to be said

app l ican t ' s  per fec ted  pe t i t ion  or  app l i ca t ion  pursuant  to  sec t ion  1138 o f  the

Tax Law and sect ion 601.5 of the Rules of Pract ice and Procedure of the State

Tax Commission

6. Appl icant,  Emmett Merr i t t ,  and the Audit  Divis ion st ipulated on the

record  tha t  Not ice  No.  90r7761464-B was i -ssued to  sa id  app l i can t  as  the  resu l t

o f  an  es t imated  assessment  based on  the  fa i lu re  o f  Branch & Mer r i t t ,  Inc .  to

submit documentat ion, that the tax l iabi t i ty ref lected on said not ice was not

war ran ted ,  and tha t  the  assessment  in  the  amount  o f  $21 1203.87  s ta ted  on

Not ice  No.  90 ,776,465 fo t  the  per iods  ended February  28 ,  1973 th rough February  28 ,

1975r both inclusive, together with the amount assessed thereon for interest

and penalty,  was the sole tax l iabi l i ty against said appt icant Lo be determined

in the instant proceeding. Accordingly,  the amount assessed against said

appl icant as due and owing for sales tax, interest and penalLy on Not ice of

Determinat ion  No.  90r7761464-8  fo r  the  per iods  ended August  31 ,  1972 th rough

Ir lay 2, L975, both inclusive, is not at  issue in this proceeding.

7 .  For  the  per iods  in  ques t ion ,  Branch & Mer r i t t ,  fnc . ,  a  New York

corporat ion, owned and operaLed a l iquor store at 6 ldest 1L2th Street,  New

York, New York, having the fol lowing persons as i ts directors, of f icers and

shareho lders :

Emmett Merr i t t  -  Director,  President,  Shareholder

De lores  D ickens  -  D i rec to r ,  Secre tary /Treasurer ,  Shareho lder

Eldora Dickens - Director,  Shareholder

l loyd E. Dickens - Director,  Shareholder
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B.  L loyd  E.  D ickens  owned the  bu i ld ing  a t  6  West  112th  St ree t ,  and a lso

invested ln Branch & Merr i t t ,  Inc. Delores Dickens was his daughter.

9. In or about July,  7972, appl icant,  Emmett Merr i t t ,  wi thdrew from

act ive  par t i c ipa t ion  in  the  bus iness  a f fa i rs  o f  Branch & Mer r i t t ,  Inc .  fo r

reasons of health.  Pr ior to that t ime, said appl icant was manager of the

store, ordering inventory, and drawing checks against the corporate account in

payment of purchase invoices, taxes and other indebtedness.

10. Subsequent.  to the appl icant 's withdrawal in JuIy,  7972, the operat ion

and management of the l iquor store devolved upon Charles Leftwich and Inez

Dickens, the lat ter being another daughter of Lloyd E. Dickens. The appl icant

vis i ted the store sporadical ly,  occasional ly ordering inventory, and, in

general ,  helping out around the store premises.

11. 0n July 18, L972, a signature card of ChemBank was issued on the

account of Branch & Merr i t t ,  Inc.,  authorl ,z ing only Inez Dickens, as Secretary

of said corporat ion, to draw and sign checks against the account.  No other

off icers were noted on that authorizat ion. From that date unt i l  the sale of

the l iquor store on May 2, 1975, Inez Dickens was the only person who drew and

signed checks against the account of Branch & Merr i t t ,  Inc. in payment of the

debts and expenses of that corporat ion.

72. Subsequent to July,  1972, appl icant,  EmmeLt Merr i t t ,  d id not receive

payment from Branch & Merr i t t . ,  rnc.,  for wages or div idends, al though the

cancel led checks of said corporat ion ref lect that Lloyd E. Dickens ,  Inez

Dickens, charles Leftwich and many others received such payments.

13. Subsequent t .o July,  1972 and pr ior to Lhe sale of the l iquor store on

t ' Iay 2, 1975, appl icant,  Emmett Merr i t t ,  cont inued to hold the off ice of President

of Branch & Merr i t t ,  Inc. and, in that capacity,  executed the fol lowing documents

(on the dates shown in parentheses):  New York State and local Sales and Use
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Tax Return for the period September 1, 7972 Lo November 30, 1972, both inclusive

(I2/73/72);  New York State Liquor Authori ty Renewal Appl icat ion for lg74-L975

(2/I4/73) I  and New York State Liquor Authori ty Renewal Appl icat ion for 7975-t976

(2 /72 /7s) .

14.  On or  about  lTay  2 ,  1975,  Branch & Mer r i t t ,  Inc .  so ld  i t s  asse ts  to

Timothy F. Fi tzgerald (hereinafter rrFi tzgerald") pursuant to contract of  sale

executed  on  March  4 ,  1975 by  F i tzgera ld ,  as  Trans feree ,  and De lores  D ickens ,

on  beha l f  o f  Branch & Mer r i t t ,  fnc . ,  the  Trans feror .  De lores  D ickens  a lso

executed the New York State l iquor Authori ty Appl icat ion for Permit  ( l iquidator -

Sa le  o f  Premises)  on  March  5 ,  1975 in  connect ion  w i th  such sa1e.  F i tzgera ld

never had any deal ings with appl icant,  Emmett Merr i t t ,  th inking that Lloyd E.

Dickens rdas the "real bosst ' .  The sare was negot iated solely by Lloyd E.

Dickens on behalf  of  Branch & Merr i t t ,  Inc. The attorney representLng EiLzgerald

had been Lloyd E. Dickensr personal at . torney for many years pr ior to the sale

transact ion and cont inued in such capacity thereafter.

15. fn connecLion with the aforesaid sa1e, appl icant,  Emmett Merr i t t ,

assisted Fi tzerald and Inez Dickens in conduct ing the inventory of stock at

the store but did not at tend the formal closing, which was held at the off ice

of l loyd E. Dickens. The closing statement,  prepared by the attorney who

handled the sale transact ion, discloses that Delores Dickens was now President

o f  Branch & Mer r i t t ,  Inc .  a r rd  app l i can t ,  i t s  Secre tary .

16. Appl icant,  Emmett Merr i t t ,  received no monies from the aforesaid

sa le ,  the  proceeds thereo f  be ing  d is t r ibu ted ,  as  fo l lows:  ( i )  the  sum o f

$4 '000.00  p laced in  escrow wi th  the  a t to rney  hand l ing  the  sa le ;  ( i i )  an  und is -

closed sum paid t .o the broker who int .roduced Fitzgerald to Lloyd E. Dickens;

and ( i i i )  the  ba lance,  a lso  und isc losed,  pa id  to  L loyd  E.  D ickens .  The escrow

funds were subsequent. ly disbursed, as fol lows: ( i )  tn" sum of $320.51 to the



New York State Department of labor,

the  sum o f  g3 ,629.49  to  the  New york

the Sales Tax Bureau.

17 '  rn connect ion with the aforesaid sare, appl icant,  Ernmett  Merr i t t ,
ei ther at the request of the attorney handl ing the sale transact ion or Fi tzgerard,
executed the fol lowing documents as an off icer of Branch & Merr i t t ,  rnc. on
t lay 2'  1975: ( i )  pet i t ion and cert i f icat ion for surrender of r iquor l icensel
a n d  ( i i )  B i l I  o f  S a l e .

CONCIUSIONS OF I,AI,'

A. That Branch & Merrit t ,

of the Tax law and was subject

the Tax Law.

B. That Branch & Merr i t t ,  fnc. was

the purchase at the t ime of sale of i ts
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Unemployment Insurance Divis ion; and ( i i )

State Tax Comnission pursuant to levy of

Inc .  was  a  vendor  as  de f ined in  sec t ion  1101(b) (g )

to  the  sa les  tax  imposed by  sec t ion  1105(a)  o f

required to col lect the sales tax on

merchandise aL retai l  pursuant to
sec t ion  1132(a)  o f  the  Tax  law.

c'  That,  for the period up to and including December 13 ,  rg72 (the date
on which appricant,  Emmett Merr i t t ,  had signed a New york state sal_es tax
return on behalf  of  Branch & Merr i t t ,  rnc. ) ,  said appricant knew or should
have known that Branch & Merr i t t ,  rnc. faired to pay to the sares Tax Bureau
the sales taxes due and owing in connect ion with the operat ion of i ts business.

D' That for the period up to and incruding December 13 ,  rg72, appricant,
Emmett Merr i t t '  was a person required to colrect sales and use taxes within
the meaning and intent of  sect ion 1131(1) of the Tax Law and was personarry
l iable for the correct ion and payment of the same within the meaning and
in ten t  o f  sec t ion  1133(a)  o f  the  Tax  Law.

E '  That ,  subsequent  to  Decenber  13 ,  1972,  appr ican t ,  Emmet t  Mer r i t t ,
funct ioned merely as a nominee, in a minist .er ial  capacity,  and sorery at the
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direct ion of others more closely related to the act ive operat ion of the business

affairs of Branch & Merr i t t ,  Inc. and, in such capacity,  had no authori ty or

control  over the f inancial  matters of said corporat ion, including, without

l imitat ion, the col lect ion and payment of sales taxes. Accordingly,  said

appl icant was not a person required to col lect sales and use taxes for the

period subsequent to December 13, 7972 within the meaning and intent of  sect ion

f133(a)  o f  the  Tax  Law.

F. That,  in accordance with the st . ipulat ion of the part ies hereto and

consistent with the Conclusions set forth in paragraphs "D" and "E",  supra,

the appl icat ion of Emmett Merr i t t  is granLed and the not ices of determinat ion

and demand for payment of sales and use taxes due issued on Decernber 1 , Lg75

aga ins t  sa id  app l i can t  (Nos .  90 ,7761464-B and 90  r7761465) ,  a re  hereby  cance l led .

DATED: A1bany, New York STATE TAX COMMISSION

MAY 23 1980

COMMISSIONER


